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STATEMENT OF THE CASE 
1. Nature of the Case 
The trial court granted summary judgment for the defendants finding as a 
matter oflaw that the statute oflimitations had run on both Michael Stapleton's 
contract claim and tort claim. Summary judgment was premature. 
Michael Stapleton hired Jack Cushman Drilling and Pump Company, Inc. 
("Cushman Drilling") to drill a well in August 2006. In January 2007 Mr. Stapleton 
noticed green sediment and low water pressure, but the well worked and he continued 
to use the well until October 2010. In October 2010 the well completely collapsed. 
Stapleton filed his Complaint on April 6, 2011 alleging breach of contract and 
negligence. 
According to the trial court, Stapleton's breach of contract claim and tort claim 
both "accrued" no later than when Stapleton first discovered green sediment and low 
water pressure in January 2007. However, there are genuine, material issues of fact as 
to when Cushman Drilling breached its contract with Stapleton, and there are genuine 
issues of fact as to when Stapleton suffered injury. The trial court's decision should be 
reversed and this case should be remanded so that a jury can decide the factual issues. 
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2. Course of Proceedings at Trial Court and Disposition 
Stapleton's Complaint petitioned the trial court for a jury trial. l The trial court 
granted summary judgment in defendants' favor reasoning that the statute of 
limitations had run on both Stapleton's contract and torl claims. This is an appeal 
seeking reversal of the trial court's decision and a remand of this case so that Mr. 
Stapleton can present his case to a jury. 
3. Statement of the Facts 
Terms of the Oral Contract 
Michael Stapleton hired Jack Cushman Drilling and Pump Company, Inc. 
("Cushman Drilling") to drill a well to provide water on vacant property. The well was 
intended to provide water for a future residence to be located on the land. 
Bob Cushman understood at the time he drilled the well that it was intended for a 
residence. In Cushman's affidavit he stated, "That in or about August 2006 Jack Cushman 
Drilling and Plaintiff orally contracted for the drilling of a well for a residential property in 
Mackay, Idaho. ,,2 Mr. Stapleton similarly stated that the welL though drilled on 
undeveloped land, was intended for a home. "In the summer of 2006, I called Bob 
Cushman and told him I needed water for my property and asked him to drill a well and to 
provide the water for my property in MacKay.,,3 "I am not a geologist or a well driller. I 
needed water for my property, and I asked Bob Cushman to do everything necessary to 
] Complaint. ~ 21, R. pp.7-8. 
:; Aff. of Bob Cushman, ~ 6, R. p.35. 
3 Aff. of Michael Stapleton, ~5, R. p.63. 
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have water on the property.,,4 "\Vhen Bob Cushman constructed a welL there was nothing 
else on the property but an empty land [sic J. I did intend, however. to build a house on the 
.. ' property.··· 
The Well 
The well was completed in August 2006. Cushman Drilling produced a Well 
Driller's Report stating that the well went to a depth of 3 80 feet, and they hit water at 100 
feet 260 feet, and 295 feet 6 The well went through various layers of rock and shale: red 
shale, gray shale, brovll1 shale, greenish shale, blue shale, white clay, green clay, red clay, 
and more red shale.? In short, the well was very deep and went through many layers of 
different material. 
The well was capped. It was impossible for an individual like Mr. Stapleton to 
determine anything about the geology of the rock below his home or anything about 
Cushman's work. 
Green Sediment and Low Water Pressure in January 2007 
In approximately January 2007, several months before completion of the home in 
August 2007, Mr. Stapleton noticed green sediment in the water and low water pressure. 
4 Aff. of Stapleton, ~6, R. p.63. 
5 Aff. of Stapleton, ':7, R. p.63. 
6 Complaint, Ex. A, R. p.l O. 
7 Id. 
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He contacted Bob CusI1man. Bob Cushman looked at the well and he insisted that the 
problem was electrica1.8 He told Mr. Stapleton that he needed to contact an electrician. 
Mr. Stapleton followed Bob Cushman's advice and contacted an electrician. The 
home was to be built on undeveloped land and it was entirely likely in January 2007 that 
there were problems with getting electrical wiring to the site. Moreover. it was January in 
Mackay, Idaho, and the weather could certainly be causing electrical problems. 
Mr. Stapleton contacted an electrician. The electrician told Mr. Stapleton "that 
there was no electrical problems and that [he] needed to use a licensed well driller to 
perform any repairs on the well, if they were necessary.,,9 At that point, Mr. Stapleton had 
the well driller's statement that the problem was likely electrical and the electrician's 
statement that the problem was not electrical. 
In January 2007 Mr. Stapleton's research as to the green sediment and low water 
pressure was inconclusive. A reasonable conclusion would be that his problems were not 
caused by an improperly drilled well, rather poor geology or an unfavorable aquifer. Jvlr. 
Stapleton did not even have a completed house. Mr. Stapleton did not have a cause of 
action against either the electrician or Bob Cushman. 
Construction of the Home in August 2007 
In approximately August 2007, Mr. Stapleton built a home on the property and 
water was connected to the home. Mr. Stapleton's affidavit states, "About a year later 
8 Aff. ofStapJeton. ~f 9,10. R. p.63 
S Aff. of Stapleton, ~ 1 L R. p.63. 
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[after the well's construction], I finally built a house on my property and water from 
the well was connected to my house in Mackay. ,,10 
Mr. Stapleton used the well. The well worked, and Mr. Stapleton continued to use 
it until fall 2010. From August 2007 to fa11201 0, lvir. Stapleton used the well for water for 
the home and for landscaping. l\1r. Stapleton'S permanent residence was in Pennsylvania. 
Wnen he visited Mackay he would stay in the home and use the water. J J 
Well Collapsed in Fall 2010 
In October 2010 the well failed. At that point, Mr. Stapleton still did not know 
whether the problem was with Bob Cushman's work. It would have been reasonable to 
assume that Bob Cushman perfonned his job. It would have been entirely possible that the 
land was unfavorable to wells. 
l\1r. Stapleton again called Bob Cushman, but l\1r. Cushman refused to do 
anything. J 2 Mr. Stapleton needed water for the home and lawn, so he contacted another 
well drilling company, Rod Hendricks from Independent Drilling to inspect the wel1. "l\1r. 
Hendricks came over, inspected the well, and determined that the walls of the well caved 
in and the well was beyond repair.d3 
J(l Aff. of Stapleton, ~ 8, R. p.63. 
11 Aff. of Stapleton, ~ 12, R. p.63. 
12 Aff. of Stapleton, ~ 13, R. p.63. 
1; . Aff. of Stapleton, ~14, R. p.64. 
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Independent Drilling detennined that the well caved in from 180 feet below the 
earth's surface to 380 feet below the earth's surface. J4 Mr. Hendricks drilled a new well 
from October 21, 2010 to October 25,2010. 
On April 3,2011 a technical review of the collapsed well was made by Thomas R. 
Wood, PhD, P.G. Mr. Wood summarized his findings as follows: 
In summary, the Stapleton Well #1 [Cushman's well]: 
• Should had [ sic] a slotted well liner installed to hold back the soft 
geologic fonnation to prevent caving into the well thereby reducing 
flow; 
• Was constructed in a manner that allowed inter-connecting of three 
water bearing aquifers in a singJe well, which is not allowed under 
Idaho 'VeIl Drilling Standards: and 
• Was probably not properly developed to remove debris in the casing 
perforations. " 
It is my opinion that this well was not constructed properly and in fact may 
have been illegal under Idaho State Well Drilling Standards.,,]5 
Stapleton filed suit only three days after receiving this report. 
Filing the lawsuit in April 2011 
Mr. Stapleton filed his Complaint on April 6,2011 after receiving Mr. Wood's 
report on April 3,2011. Count One alleged that Cushman Drilling and Bob Cushman 
were negligent in the manner in which they drilled Mr. Stapleton'S well. J6 Count Two 
alleged that Mr. Stapleton and Cushman Drilling entered into an oral contract that 
Cushman Drilling would provide water to Mr. Stapleton's residence and that Cushman 
14 Complaint, Ex. B, R. p. 12. 
15 Complaint, Ex.C, R. p.16. 
16 Complaint, ~~ 11-14, R. p.6. 
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Drilling breached that contract when Bob Cushman failed to provide the Plaintiff s 
residence with a reliable source of water. 1: 
ISSUES ON ApPEAL 
1. Whether there are genuine, material issues of fact as to when Cushman Drilling 
breached its oral agreement with Mr. Stapleton? 
2. Whether there are genuine, material issues of fact as to when the injury to Mr. 
Stapleton's property occurred? 
3. Whether there are genuine, material issues of fact as to whether Bob Cushman 
can be found personally liable for the manner in which he drilled the well? 
4. Whether Mr. Stapleton is entitled to attorney fees on appeal? 
ARGUMENT 
1. Standard of Review 
In ruling on an appeal from summary judgment, this Court determines whether 
there exists a genuine issue of material fact and whether the moving party is entitled to 
judgment as a matter oflaw. LR.C.P. 56(c). When reviewing an order for summary 
judgment the standard of review for this Court is the same standard used by the 
district court in ruling on the motion. Watson v. Weick, 141 Idaho 500, 504,112 P.3d 
788,792 (2005). Summary judgment is proper when "the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is entitled to a judgment as a 
matter oflaw." Idaho R. Civ. P. 56(c). In making these determinations, this Court 
J7 Complaint ~~ 15-18, R. pp. 6-7. 
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must construe all facts in the record, together with all reasonable inferences from the 
evidence on file, in the light most favorable to the party opposing the motion for 
summar)' judgment. Galbraith v. Vangas, Inc., 103 Idaho 912, 913, 655 P.2d ] 19,120 
(Ct. App. ] 982). 
The statute of limitation is an affirmative defense for which the defendants bear 
the burden of proof and as the parties moving for summary judgment, the defendants, 
bear the burden of demonstrating the absence of a genuine issue of fact material to 
their statute of limitation defense. Mason v. Tucker & Associates, 125 Idaho 429, 437, 
87] P.2d 846, 854 (Ct. App. 1994) (citations omitted). 
2. Contract Claims: There are genuine, material issues of fact as to when 
Stapleton could have commenced an action for breach of contract against 
Cushman Drilling. 
Idaho Code Section 5-217 provides a four year limitation on actions "upon a 
contract, obligation or liability not founded upon an instrument of writing." 
According to the trial court, the latest date that Cushman Drilling could have 
possibly breached the oral contract was January 2007. Because Stapleton filed his 
Complaint in April 201 L the trial court found that Stapleton's contract claim was two 
to three months too late. The trial court reasoned as follows: 
If it can be argued that Stapleton could not sue Cushman until the home 
was completed and the well hooked into the residential pipes, Stapleton 
had every reason to sue Cushman in January of 2007 when he 
discovered that the fundamental purpose of the well had not been 
satisfied. 18 
18 Order Granting Defendant's Motion for Summary Judgment, pp.l1-12, R. pp. 82-83. 
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This was legal error. After construing the facts in a light most favorable to Stapleton, 
the oral contract was for the provision of water to Mr. Stapleton's residence. 
According to Mr. Stapleton's affidavit, the residence was not completed and the water 
was not connected until August 2007. The contract could not have been breached until 
the home was completed. 
Alternatively, construing the facts in Stapleton's favor could also lead to the 
conclusion that Cushman Drilling did not breach its agreement with Mr. Stapleton 
until the well completely failed in October 2010. Prior to complete failure of the well, 
Cushman Drilling did provide water to the residence, though the water had green 
sediment and the water pressure was low. Prior to October 2010 Stapleton's residence 
had \vater and Mr. Stapleton used it. 
a. Pf!71en an oral contract is breached is a factual determination. 
"The statute of limitations does not begin to run until a claim accrues upon the 
breach of the contract. The question of when the breach occurred is a factual one." 
Spence v. Howell, 126 Idaho 763, 770-71, 890 P.2d 714, 72]-22 (1995) (citations 
omitted). In the case of Spence v. Howell, an oral contract was entered between the 
parties for the construction of a retreat in ] 980. Plaintiff filed suit in February 1989. 
The case \vas tried before a jury. After trial the defendants alleged that the statute of 
limitations began to run in 1981 when conduct by the defendants indicated that they 
had other intents for the land other than a retreat. After triaL defendants moved for 
judgment notwithstanding the verdict on the issue of whether the plaintiffs filed their 
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breach of an oral contract claim beyond the four-year limitation. The trial court denied 
the motion and this Court affirmed and reasoned as follows: 
The evidence of the discovery of the Jogging and the listing of the 
property for sale is certainly a point at which the Spences were aware 
their development was not going forward. Taking the evidence outlined 
above in a light most favorable to the non-moving party, there was 
substantial evidence to present the issue to the jury and from which the 
jury could find that the Spences' agreement with Howell was not breached 
until 1988. 
Spence v. HowelL 126 Idaho at 77 L 890 P.2d at 722. This case stands for the principle 
that when a breach occurs is a factual issue. 
b. There are genuine, material issues of fact as to when Cushman Drilling could 
have possibly breached the parties' oral agreement prior to construction of the 
residence in August 2007. 
In this case, the very terms of the oral contract are issues of fact to be 
determined by the jury. Construing the terms of the contract in a light most favorable 
to Michael Stapleton, Cushman Drilling was hired to provide water for a home and for 
landscaping. In August 2006 when the well was drilled, the land was vacant. Only 
after construction of the home and planting of the landscaping could it be determined 
whether Cushman Drilling satisfied its obligation. 
Stapleton's affidavit and Bob Cushman's affidavit both support this version of the 
oral contract. Bob Cushman stated as follows: 
., "That in or about Ammst 2006 Jack Cushman DrillinQ and Plaintiff orallv 
contracted for the drilling of a well for a residential p;operty in Mackay, Idaho.,,19 
]9 Aff. of Bob Cushman, ~ 6, R. p.35. 
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Michael Stapleton made the following statements by affidavit: 
• "In the summer of2006, I called Bob Cushman and told him I needed water for my 
property and asked him to drill a well and to provide the water for my property in 
MacKay.,,2o 
• "I am not a geologist or a well driller. I needed water for my property, and] asked 
Bob Cushman to do everything necessary to have water on the property.,,21 
• "\\Then Bob Cushman constructed a welL there was nothing else on the property 
but an empty land [sic]. I did intend, however, to build a house on the property.,,22 
The water was needed to provide water for landscaping and a horne. 
In January 2007, at the time the trial court says the oral contract was breached, 
the home and landscaping did not yet exist. The residence was constructed and the 
water from the well was connected in approximately August 2007. Mr. Stapleton's 
affidavit states, "[a]bout a year later [after the weIrs construction], I finally built a 
house on my property and water from the well was connected to my house in 
Mackay.,,23 
Cushman Drilling's well could not have possibly failed its purpose until 
August 2007. Based on the terms of the oral contract, Stapleton had no right to 
commence action against Cushman Drilling until the water could not be used in the 
residence and the landscaping. 
20 Aff. of Michael Stapleton, ~5, R. p.63. 
21 Aff. of Stapleton, ~6, R. p.63. 
22 Aff. of Stapleton, p, R. p.63. 
23 Aff. of Stapleton, ~ 8, R. p.63. 
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c. Even [{the residence were complete in Janumy 2007. there are genuine, 
material issues offact in the record as 10 whether green sediment and 1011' 
water pressure constituted a breach a/contract. 
Even if the residence were completed in January 2007, it is still a genuine. 
material issue of facT as to whether green sediment and low water pressure constituted 
a breach. It would be reasonable to conclude under the facts of this case that the 
breach did not occur until the well caved in in October 2010. 
The trial court found that in January 2007 there were "clear signs of negligence 
and breach of contract" when Stapleton discovered green sediment and low water 
pressure.24 This ruling is inconsistent with the facts. 
Under the facts of the case, the green sediment and low water pressure were not 
so significant as to prohibit Mr. Stapleton from continuing to use the well. Indeed, 
Stapleton continued to use the well from completion of the residence and landscaping 
in August 2007 until the well collapsed in approximately October 2010. From August 
2007 to fall 2010, :Mr. Stapleton used the well for the horne and for landscaping. Mr. 
Stapleton's permanent residence was in Pennsylvania. \Vben he visited Mackay he would 
stay in the horne and use the water.25 
Under the facts of this case, in January 2007 Bob Cushman and an electrician 
both inspected the well. After inspection, neither Cushman nor the electrician 
definitively stated the source of the problem. Bob Cushman said the problem was not 
the well and stated the problem was electrical. The electrician said the problem was 
24 Order Granting Defendant's Motion for Summary Judgment p. 12, R. p. 83. 
25 Aff. of Stapleton, ~ 12, R. p.63. 
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with the well. In January 2007 it was not at all clear that the green sediment and low 
water pressure were due to Cushman Drilling's negligence or breach of contract. 
After inspection by Cushman Drilling and an electrician, Mr. Stapleton could 
have concluded that green sediment and low water pressure was not Bob Cushman's 
fault at all. At the time, it would have been reasonable for Mr. Stapleton to conclude 
that the problem ,vith the well was due to the geology 300 feet beneath his home. Low 
water pressure could have been due to the aquifer conditions. In January 2007, it 
would have been reasonable for Mr. Stapleton to conclude that any problems he had 
with his water pressure was due to cold temperatures in MacKay, Idaho. 
In January 2007 the home was not complete and the water was not connected to 
the house. It ,vas not clear that the well would not serve its purpose once the home was 
completed. In this case, Stapleton did not sue Cushman Drilling over green sediment 
and low water pressure. Stapleton sued Cushman Drilling because the well collapsed. 
It is a question of fact for the jury when a breach in the contract occurred. 
d. Mr. Stapleton did not discover the breach untilIall 2010 when he hired an 
expert to excavate the well. 
In this case, Cushman Drilling's breach of contract occurred 180 feet to 380 
feet below the surface of the earth. The well collapsed in approximately October 2010. 
Mr. Stapleton did not discover that the cause of the collapse was Cushman Drilling's 
faulty work until a geologist investigated the well and wrote a report on April 3, 2011. 
Stapleton filed suit on April 6, 2011 . 
• .<\PPELLANT'S BRlEF -16-
The Idaho Court of Appeals acknowledged that discovery of the breach is a 
factor in determining when the statute of limitations begins to run under breach of 
written contract claim. "The five-year statute oflimitation for Barraza to bring this 
breach of contract claim began to run when Barraza became aware of the breach." 
Cuevas 1'. Barraza. 146 Idaho 51 L 517,198 P.3d 740,746 (Ct. App. 2008): I.e. § 5-
216. Similarly, in Spence v. Howel cited above, this Court considered the point in time 
when the plaintiffs became aware that their project was not going forward as a fact the 
jury could have considered in determining when a breach occurred. Spence v. Howell, 
126 Idaho at 771. 890 P.2d at 722. 
As argued above, Mr. Stapleton's cause of action for breach of an oral contract 
survives summary judgment even if this Court does not consider when he discovered 
Cushman Drilling's breach. However, it is worth noting that Mr. Stapleton used the 
well until its collapse in October 2010, and he did not discover that the well collapsed 
due to Cushman Drilling's construction until April 3, 2011. Mr. Stapleton filed his 
breach of contract suit just three days later on April 6,2011. 
3. Tort claims: There are genuine, material issues of fact as to when Mr. 
Stapleton's property suffered injury. 
The running of the statute oflimitations for Stapleton's tort action is distinct 
from the running of the statute of limitations for Stapleton's contract action. Though 
both causes of action have a four-year limitation. the time limitation for a tort claim 
runs from the time of injury: the time limitation for a contract claim begins to run 
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from the breach. In this case, the trial coun's opinion fails to adequately draw this 
distinction and uses "breach" and "injury" synonymously. 
a. The szatute of limitations begins to run on a tort claim at [he time of irljwy. 
As to when a statute of limitations begins to run on a negligence claim this 
Court has stated, "It is axiomatic that in order to recover under a theory of negligence, 
the plaintiff must prove actual damage. As a general rule "the statute of limitations 
does not begin to run against a negligence action until some damage has occurred." 
Stephens v. Stearns, 106 Idaho 249, 254,678 P.2d 41, 46 (1984) (citing W. Prosser, 
Handbook of the Law of Torts § 30 (4th ed. 1971). 
The Idaho Coun of Appeals was faced with the issue of when the time 
limitation for a negligence action began to run in the case Galbraith v. Vangas, Inc., 
103 Idaho 912, 915-916, 655 P.2d 119, 122 - 123 (Idaho App., 1982). In Galbraith the 
defendant's predecessor installed a water heater in a home in 1969. At the time of the 
installation, the plaintiff was told that a valve was missing. An employee from the 
predecessor entity lef1 to retrieve a new valve, but he never returned. Eighteen years 
later the water heater exploded due to the missing pressure release valve. Plaintiff 
filed suit within one year of the explosion. 
The trial court granted summary judgment finding that the plaintiffs action 
was barred by the applicable three-year statute of limitations. The Idaho Court of 
Appeals reversed. 
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Ordinarily, negligence is actionable-and a cause of action thus 
accrues-only when an injury has been sustained. "Negligent conduct in 
itself is not such an interference with the interests of the world at large 
that there is any right to complain of it, or be free from it, except in the 
case of some individual whose interests have suffered." W. Prosser, 
supra, § 3 0, at 143-144. 
The cause of action accrues, and the statute of limitation begins to run, 
when a party may sue another, In cases involving alleged negligence in 
connection with a product, the cause of action has been held to accrue 
when negligent conduct is combined with causally connected, resulting 
harm. There is some contrary authority concerning purely personal 
services. However, we view this case as one where the service of 
installing a pressure relief valve is alleged to be inseparable from proper 
installation of a product-the water heater-and the damage allegedly 
was caused by a resultant defect in the product itself, as installed. It is 
not a purely personal service case. 
GalbraiTh v. Vangas, Inc., 103 Idaho at 915-16,655 P.2d at 122-23 (citations omitted). 
The Court of Appeals reasoned that the damage to the plaintiff s property occurred not 
at the time of the installation, but at the time of the injury to her property. Importantly, 
the Court found that the plaintiff s knowledge of the missing valve did not affect when 
the statute of limitations began to run. 
Galbraith's knowledge of the failure to install the pressure valve at the 
time of the installation in 1961 does not affect our conclusion on the 
statute of limitation issue. However, we voice no opinion as to the 
implications of such knowledge, and the ensuing passage of time, as far 
as other possible defenses to the suit may be concerned. 
Galbraith, 103 Idaho at 916, 655 P.2d at 123. 
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b. There are genuine. material issues o.flact as to whether Mr. Stapleton's 
property was injured prior to completion o.fthe residence and landscaping 
in August 2007. 
In this case, Cushman Drilling provided the personal service of drilling the well 
as well as a product, the pump and connection equipment. The well was drilled and the 
parts installed in August 2006. In January 2007 Mr. Stapleton noticed green sediment 
and low water pressure, but it did not damage his property for two reasons. First. he 
did not have any property to be damaged: neither the residence nor the landscaping 
had yet been constructed. Second, Mr. Stapleton used the well from August 2007 until 
the well collapsed in October 2010. The sediment and water pressure was insignificant 
enough that Mr. Stapleton ignored it. 
Mr. Stapleton's property was damaged at the time the well collapsed, October 
2010. That is the date when the statute of limitations on his negligence claim began to 
run. At the very least, Mr. Stapleton should be permitted to present his facts to the 
jury. 
4. There are genuine issues of material fact as to whether Bob Cushman's illegal 
conduct in drilling the welJ exposes him to personal liability for the well's 
collapse. 
The trial court dismissed Stapleton's complaint against Bob Cushman 
individually as follows: 
When faced with a motion for summary judgment, the opposing party 
must show material issues of fact which preclude the issuance of 
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summary judgment. Stapleton has not shown facts or authority \vhy Bob 
Cushman should not be dismissed from this lawsuit. 26 
However, the record contains evidence that Bob Cushman's actions in drilling Mr. 
Stapleton's welI were not merely negligent: Bob Cushman's actions were potentially 
illegal. Attached to Stapleton's Complaint as Exhibit C is a report by an expert Clearwater 
Geosciences, LLP, hired by Mr. Stapleton to determine the cause of the well's collapse. 
Clearwater determined that Bob Cushman's actions in drilling the well caused the well's 
collapse. 
In summary, the Stapleton Well #1 [Cushman's well]: 
.. Should had [sic] a slotted well liner installed to hold back the soft 
geologic formation to prevent caving into the well thereby reducing 
flow; 
.. Was constructed in a manner that allowed inter-connecting of three 
water bearing aquifers in a single welL which is not allowed under 
Idaho Well Drilling Standards; and 
.. Was probably not properly developed to remove debris in the casing 
perforations. " 
It is my opinion that this well was not constructed properly and in fact may 
have been illegal under Idaho State Well Drilling Standards.,,27 
Bob Cushman should not now be permitted to hide behind a corporation. 
5. Attorney's fees and costs on appeal. 
Idaho Code § 12-120(3) mandates an award of attorney fees to the prevailing 
party in any civil action to recover on an open account. Section 12-120(3) has been 
interpreted to authorize the award of attorney fees on appeal as well as at trial. J.R. 
26 Order Granting Defendant's Motion for Summary Judgment, p.13, R. p. 84. 
27 Complaint, Ex.C, R. p.} 6. 
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Simplot Co. 1'. Chemetics international, Inc., 130 Idaho 155. 258, 939 P.2d 574, 577 
(J 997); Farm Credit Bank o.lSpokane 1'. Slevenson, 125 Idaho 270, 275, 869 P.2d 
1365, 1370 (1994). Additionally, Idaho Appellate Rule 41 provides for an award of 
attorney fees on appeal. 
In this case, Cushman Drilling is in the business of drilling and installing wells. 
It drilled Mr. Stapleton's well as a commercial transaction from its perspective. If this 
Court rules in Mr. Stapleton's favor and grants a reversal and remand of the trial 
court's decision, Mr. Stapleton would be the prevailing party on appeal. 
CONCLUSION 
F or the reasons stated above, .Mr. Stapleton petitions this Court to reverse the trial 
court's entry of summary judgment and remand this case. Reverse and remand would 
allow Mr. Stapleton's cause of action in contract and negligence to be determined after a 
full and fair presentation of all the facts of this case. 
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